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Maine Freedom of Information Coalition

A message from the President

A democracy cannot exist without freedom of speech and open access to public records. Valuing their freedom, ever-independent Mainers became the first voters in the nation to enact a strong freedom of access law. 

Since that time (1959), the sunshine this legislation guaranteed has been shadowed by nearly 100 amendments allowing for special exceptions. And while the basic democratic guarantees are still intact, Maine Freedom of Information Coalition members wondered how well government agencies comply with the law.

The question was answered, with mixed results, by a statewide public records audit held in November. 

We think you’ll find the report that follows provocative. And we hope you’ll back needed reforms that will guarantee our democratic process remains intact.
Lael Morgan, President

Maine Freedom of Information Coalition

January 1, 2003
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What is a public records audit and why conduct one in Maine?

Citizens are constantly reminded that democracy is a government by and of the people, but too frequently citizens are excluded from the governmental process because of inaccessible public documents or violations of open meeting statutes on the local, county, state and federal levels.

In 1998, frustrated by repeated refusals by public officials to comply with Indiana’s public access laws, seven newspapers launched a collaborative project to conduct a statewide public records audit to test compliance with the state’s so-called sunshine law. The results, as the newspapers reported, were startling. 

Auditors conducted unannounced visits to school districts, police departments and municipal offices and asked to view documents that were public under state statute. Although there were offices that readily complied with these requests, an unexpected number of police departments required auditors to present identification in order to view daily incident logs, and school districts and municipal offices withheld information, frequently in a manner that auditors found to be intimidating. And all were in violation of state law.

As a result of the audit and subsequent publicity, Indiana’s governor established the Office of Public Access Counselor to assist citizens in accessing public information, ensuring compliance. 

The audit caught the attention of the media and other friends of freedom of information outside Indiana, and at least 24 other states have since conducted their own public records audits. Those audits revealed similar trends in denial to public information, and similar brusque reactions of public officials to citizens who appeared at the door to request public information (www.citizenaccess.org).

A mini-audit was conducted in Maine in 1978 by the Maine Press Association, specifically testing compliance of police and county sheriffs’ departments to access laws. That audit, which found most police departments maintain “positive rapport” with members of the press, also found that Maine “lacks a uniform system for recording the activities of police officers on duty.” Auditors found that each department set its own policy when it came to press access, and the MPA has since worked to force clarification of and adherence to freedom of information laws.

The 1978 Maine audit was intended as a test of press access, not citizen access, and did not test municipal offices or school departments. Since then, the Maine Press Association has gathered anecdotal evidence that police and other public officials regularly deny access to public documents. However, there is little data defining the scope of non-compliance. The Maine FOI Coalition’s purpose in conducting a public records audit in Maine was to gather that data and identify areas of concern and areas of compliance.

As important as press access is, access to public information is not simply a press issue. A recent study of the Center for Media and Public Policy at the Heritage Foundation found that only 5 percent of freedom of information requests made to federal agencies in the first six months of 2001 were made by journalists. The rest were made by corporations, attorneys and the general public, which means that the general public seeks to employ public access laws far more frequently than does the working press. 

Structure and mission of the Maine Freedom of Information Coalition

The Maine Freedom of Information Coalition was incorporated in January 2001 as a nonprofit affiliation of media, public interest, academic, government and private organizations that share an interest in protecting access to public information. In cases where public access to government is being denied without cause, the Coalition works to open records and discourage closed-door meetings.

The Coalition believes that government best serves the public when it operates in the most open manner possible. Members strive to inform the public, to the fullest extent possible, about government actions. Government, in the sunshine, the Coalition believes, is the best guarantor of a strong democracy.

To that end, the Coalition works with government to educate elected and appointed officials about Maine’s public information laws and works with the public to educate citizens on their right to government information and how to exercise that right.

The Coalition truly represents a cross-section of freedom of information interests. Its members are: the League of Women Voters of Maine, Natural Resources Council of Maine, Maine Press Association, Maine Librarians’ Association, Maine Daily Newspaper Publishers Association, Society of Professional Journalists, Maine Association of Broadcasters, Maine Common Cause, Sportsman’s Alliance of Maine, Maine Civil Liberties Union, Maine Trial Lawyers Association, land surveyors, freelance writers, environmentalists, attorneys and other private citizens.

What members have found is that when requests for access to public information are denied, it is usually because the office clerk or desk sergeant doesn’t understand the law. The major reason the Coalition decided to launch a public records audit is because its members fully believe that the lasting impact of the audit will be that public officials and citizens will become more familiar with the existence of access laws and will learn how to use them. The impact of knowing how the law works may make people more comfortable with public officials and may prompt greater involvement with government. 

Overview of audit protocol and scope of project


The audit was modeled after several successful projects in other states, including Indiana, New Jersey, Connecticut, Missouri and California. The Maine FOIC adopted as its own the protocol used by the Newhouse School at Syracuse University in the spring of 2001. There, students conduct an access audit every spring as part of their coursework in communications law classes and the results are reported by local media. 


As this public records audit was intended to collect data to support anecdotal evidence that access to public records is often hindered or obstructed, the Maine FOIC attempted to collect as wide a sample as possible in a single day. With the help of 104 volunteers, the Coalition scheduled visits to 217 town offices, 78 police departments and 96 school superintendents’ offices for Tuesday, Nov. 19, 2002. Auditors were instructed to conduct their visits as early in the day as possible to give public officials time to respond to our requests, and auditors were also instructed to be ready to return to offices if documents were not immediately available but would be made available later in the day.

The Coalition selected ordinary documents that citizens might reasonably ask for anywhere in the state, documents that should be on file and easily accessible to public officials. The audit was not intended to gather information contained in those records as much as it was to simply gain access to public documents.

With the help of Gordon Scott, an attorney and clerk of the Maine FOIC, the Coalition selected three records for on-site inspection. At town offices, auditors asked to view copies of the last expense voucher filed by the town’s highest elected official. At school departments, auditors asked to view a copy of superintendents’ contracts. And, at police departments, auditors asked to view a copy of the last day or last week’s daily incident reports, also commonly called police logs. Although the Coalition did not instruct auditors to obtain photocopies of these documents unless they appeared to be redacted, in some cases auditors did ask for copies or were supplied with copies voluntarily.

When choosing the sample the Coalition included stops in all 16 Maine counties. Each auditor was provided with an assignment packet that included a map, street address and office phone number of the office to be visited, a description of the document sought, audit protocol and a sample script (copies of the protocol and script are appended). Once the visit was made, auditors were asked to complete an evaluation form that detailed the location of the stop, the document sought, and the response to their request. (A copy of the evaluation form is appended.) The results recorded on those forms have been used to create the accompanying spreadsheet (in Excel format) detailing the response of public officials.

• Of the 114 police departments in Maine, the Coalition selected 78 for auditing, or 68 percent of all police departments. Of those selected, 74 visits were made, or 95 percent of those scheduled.


• Of the 489 cities, towns, villages and unorganized townships in Maine, 217 were selected for auditing, or 44 percent of all municipal offices. Of those selected, 157 visits were made, or 72 percent of those scheduled.


• Of the 177 school districts, school administrative districts, unions and consolidated school districts in Maine, 96 were selected for auditing, or 54 percent of all districts. Of those selected, 79 visits were made, or 83 percent of those selected.


• Of the total project, 50 percent of all Maine school districts, police departments and town offices were selected for auditing, with 80 percent of those visits made on Audit Day.

In addition to the on-site visits, a mailing was sent out on Nov. 6 to 489 town offices with a written request for a copy of the most recent Board of Selectmen or City Council minutes. Included with the request was a stamped, self-addressed envelope and $1 in cash to pay for a photocopy.  Of those requests, 407 towns responded, or 83 percent of those contacted.

Maine Freedom of Access Law

The Freedom of Access law applies to the activities of: The Maine State Legislature and all of its committees and subcommittees; any board or commission of any state agency or authority, including the Boards of Trustees of the University of Maine, the Maine Vocational Technical Institute system, and the Maine Maritime Academy; and any board, commission, agency or authority of any county, municipality, school district or any regional or other political or administrative subdivision.

When the law was enacted in 1959, well before other states adopted this kind of legislation, the Maine Legislature made it clear that the law was written to ensure that public business be conducted openly and the law was to be “liberally construed.” 

Title 1, Maine Revised Statutes, Sections 401-410: Public Records and Proceedings

Sec. 401. Declaration of public policy; rules of construction

The Legislature finds and declares that public proceedings exist to aid in the conduct of the people’s business. It is the intent of the Legislature that their actions be taken openly and that the records of their actions be open to public inspection and their deliberations be conducted openly. It is further the intent of the Legislature that clandestine meetings, conferences or meetings held on private property without proper notice and ample opportunity for attendance by the public not be used to defeat the purposes of this subchapter.

This subchapter shall be liberally construed and applied to promote its underlying purposes and policies as contained in the declaration of legislative intent.

Sec. 408. Except as otherwise provided by statute, every person shall have the right to inspect and copy any public record during the regular business hours of the custodian or location of such record; provided that, whenever inspection cannot be accomplished without translation of mechanical or electronic data compilations into some other form, the person desiring inspection may be required to pay the state in advance the cost of translation and both translation and inspection may be scheduled to occur at such time as will not delay or inconvenience the regular activities of the agency or official having custody of the record sought and provided further that the cost of copying any public record to comply with this section shall be paid by the person requesting the copy.

People may view or obtain records of minutes or other documentation of public meetings required to be kept by law and any other record actually made (whether or not required), except the record of a lawful executive session. 

A public record is defined as “any written, printed or graphic matter or any mechanical or electronic data compilation from which information can be obtained, directly or after translation into a form susceptible to actual or aural comprehension, that is in the possession or custody of an agency or public official of this State or any of its political subdivisions, or is in the possession or custody of an association, the membership of which is composed exclusively of one or more of any of these entities, and has been received or prepared for use in connection with the transaction of public or governmental business or contains information relating to the transaction of public or governmental business.” There are a host of exceptions of the public records definition, but each exception is designated by statute. If not so designated, documents held by public officials are open to inspection.

There is no language in the law that requires public records to be in “final” form to be viewed, so draft documents fall under the definition of public records. 

There is no language in the law defining when access to public documents is to be granted, which means people do not have to wait for access without good reason. Public officials certainly are permitted to consider requests and get legal advice on whether the request is proper, but generally courts have ruled that access is to be granted when asked. If not granted within five days, courts consider inaction to be a denial of access.

If someone is denied access to public records they should obtain a written denial of their request. That document must sufficiently explain the reason for denial and must be made within five working days of the request for access to a public document. If, after reviewing the written denial, a person feels the denial was based on insufficient grounds or contrary to Maine law, the denial may be appealed to any superior court in Maine. 

For more information about Maine’s Freedom of Access Law, including the full text of the law, log on to http://www.mfoic.org/law.htm (for specific page or www.mfoic.org for general site).

Response and compliance of municipal police departments


Of the three categories of offices audited, police departments were the least compliant. Only 49 of the 74 departments audited (66.2 percent) permitted access to daily incident reports, or police logs. Of those who permitted access, 46.9 percent required auditors to produce identification, 32.7 percent asked auditors who they worked for and 40.8 percent of departments asked auditors why they wanted to see the log. Of total visits made regardless of auditors’ access to logs, 45.9 percent of them were required to identify themselves, 37.8 percent were required to name their employer and 48.6 percent were required to provide a reason for their request. And, 6 percent of departments were willing to produce records for the press, but not the general public. None of these requirements should be imposed under the law.


Four police departments – Freeport, Waldoboro, Madawaska and Auburn – told auditors they do not maintain police logs.

On Audit Day, Bethel Police Chief Darrin Trip, who questioned the auditor about her employer, called Audit Committee Chairwoman Judy Meyer at the Sun Journal to ask why the Lewiston newspaper would have sent someone to see his daily incident report.


Tripp did not permit the auditor to see the report, telling Meyer “I’m not going to hand over anything just because someone asks for it.”


Tripp did not recognize the auditor as an employee of the Sun Journal, but said if he had “I would have given her the information. I can recognize a reporter right away. They always have a camera strapped to some part of their body.” Reporters, he said, get access to department information. The public doesn’t get access to that information without identifying themselves, Tripp said, and providing a reason for the request. In addition, he will only permit access to limited information.


Information contained in daily incident reports is limited under the law, and a number of departments use a simple software computer program to cull public information from their master logs, including Portland, Fort Fairfield, Augusta and Bangor. These limited logs are frequently referred to as “media” or “press” logs and many departments routinely fax the paperwork to newspapers in their coverage areas. 



Police rely on the Criminal History Record Information Act and Lewiston Daily Sun vs. Lloyd C. Herrick, Sheriff of Oxford County (Androscoggin County Superior Court, CV-95-36) in determining what logged information is public. 

Public information in daily incident reports includes the date and time a complaint is made, the nature of the complaint, the location, the agency responding and the status of the complaint, whether active or inactive. In some cases, the complainant is also listed, but identified by category, such as a private citizen, business or law enforcement agency. All of that information, according to John Rogers, assistant commissioner of Maine Department of Public Safety, is clearly public, but the public may not necessarily have access to names and addresses of complainants, as they may be considered investigative information.


Frequently police departments have trouble determining what is public information and what isn’t, Rogers said, because Maine law doesn’t require departments to adopt policies concerning citizen requests under the Freedom of Access law. There are just eight required policies, mandated by statute, police departments must adopt. They are polices on: domestic violence, use of force, hostage/barricaded subjects, police response to deviant behavior, hate/bias crimes, police pursuits, citizen complaints and criminal conduct engaged in by a law enforcement officer.

Rogers, who also serves on the Policy Committee for the Maine Chiefs of Police Association, has drafted a sample policy titled “Access to Law Enforcement Information and Records,” which is made available to departments through the association. Since departments are not required to adopt policies, Rogers said he does not know how many have them on the books.

The South Portland Police Department has adopted a written policy on “Public Information and Records” which permits access to a “media” log upon written request. When the Coalition auditor asked to view the log, though, she was told the log is not given out because “some of the information is not public.” When the auditor asked for a version blocking out the confidential information, she was told she could not have it.

That, according to South Portland Police Chief Edward Googins, should not have happened. He said dispatchers have the ability to print out a “media” log from the master entries and the office should have complied with the auditor’s request.

Although the Maine Chiefs of Police Association and the state’s police academy both offer training on public access issues, many officers have not received training on the law.

According to Kittery Police Chief Edward Strong, immediate past president of the Maine Chiefs of Police Association, “I have never had any formal training on the Freedom of Information Law dealing with the state.” He called himself self-taught on public access issues. Every citizen and media request for information goes through Strong, and he said he blocks out information that he understands to be confidential by statute.

Strong is wary of requests for public information, he said, because he once provided a redacted version of a daily incident report to a reporter and the reporter held the document up to a light to read the blacked-out information. That information was later reported, even though Maine statute holds it confidential. Now, the department redacts the daily incident report and photocopies the document before it is distributed so the blacked-out information cannot be read.

The chief said he evaluates all citizen requests for information. “What if somebody came in here that wanted to find out who broke into a store the other night, and wanted to know if the burglar alarm went off.” That person, Strong explained, might be the perpetrator wondering if he might be under investigation. “It’s not as easy as 1-2-3 when dealing with the police department,” he said, and the public cannot expect access to be open and immediate.

William B. McClaran, a faculty member of Law Enforcement Technology at Southern Maine Technical College and a former Portland police chief, said “police can be their own worst enemy in how they react to things.” He said it’s easy for departments to “show you nothing, tell you nothing,” but then people will wonder what you’re doing.

Although there are legitimate reasons for police to withhold information, and legitimate reasons to ask for identification, McClaran said officers should be as open as possible.

In some departments, the Coalition found access to documents was granted at a price. Caribou charges $6 per page to photocopy the log and, in Presque Isle, the auditor was told it cost $6 to view information and $1 per page for photocopies. When she asked if $6 might be a little steep to access information, she was told by the officer on duty that “the town is broke” and used the fees to produce revenue.


Presque Isle Police Chief Naldo Gagnon disputed the auditor’s account. He said the department has long charged $8 for a photocopy of the first page of any public record, and $1 per page after that. He said the department has never charged anyone to view information, and that the $8 price is right in line with what other police departments charge for photocopies.

An Associated Press reporter was assigned to audit the Biddeford Police Department. She was asked for identification and the name of her employer. After producing her driver’s license and saying she worked for the AP, she was told she must produce press credentials in order to view the log. She did not produce her credentials and was denied access because she was not known to the officer.

Jonathan Piper, an attorney with Preti Flaherty in Portland and an expert on FOI law, said he was surprised that officials of a fairly sizable Maine town imposed these requirements. “The Right to Know law is not limited to the press, and people asking for public records need not produce identification cards. What is this, the Kremlin?”

Gordon Scott, an attorney with Eaton Peabody in Augusta and clerk of the Maine FOI Coalition, agrees. “A requirement that one prove media employment is a clear violation. Access is not limited to the media; ‘any person’ has a right to inspect a public record, whether known to the department or not,” he said. 


In Jay, the auditor was also denied access to the log because she was not a member of the press. 

In Old Town, Dover-Foxcroft, Belfast and several other towns auditors were required to produce identification in order to see the log, which Scott and Piper agree are clear violations. Anyone making such a request need not be a citizen or resident of Maine or the community, Scott said, so the demand for ID seems unjustifiable.


In a number of cases, auditors were denied access because clerks were too busy or the request created too much work.


In Milo, the clerk told the auditor neither she nor any of her staff had time to “expunge” sensitive information from the log. And, in Fairfield, the auditor was told producing the log was “too much work.”


“Sloth and laziness are not grounds to deny access to a public record,” Piper said. Scott agreed, saying “too much work does not make it, but in the case of a small agency, there may be occasions when a refusal to interrupt other duties to the public to provide immediate access to a record is justifiable.”


In Berwick, the auditor was denied access to the log because it was considered “confidential” by the department. Piper and Scott agree this was a violation.


“16 M.R.S.A. sec. 614 provides a generous list of grounds on which records with intelligence and investigative information may be withheld if there is a reasonable possibility that public release would have one of the described consequences,” Scott said, “but it still requires a record-by-record judgment, not a blanket refusal to disclose any records.” Piper agreed, saying police logs are not confidential, but specifically available under the Criminal History Record Information Act.


A good example of record-by-record judgment was found at the Baileyville Police Department. There, the auditor was asked for his name and a reason for his request, but told the information was not required to access “a public document.” According to the auditor, the officer “reviewed the three log entries and let me view two of the three, saying the third was an active investigation involving a summons for furnishing alcohol to a minor.”


A number of auditors complained on their evaluation forms that police were rude and abrupt, making them feel intimidated or threatened. 


In Dexter, the auditor was repeatedly asked by the dispatcher why he wanted the log. Although he eventually was shown the daily incident report, he had to speak with four officers and the police chief to do so. “It felt like an interrogation,” he said, and found he was treated “as an annoyance and with little respect and courtesy.”


This auditor, who described himself as a clean-cut 20-year-old white male wearing khaki pants, a sweater and a leather jacket, said he believed that police ran his name through their computer and was concerned that he was followed from the police department. Dexter Police Chief David Clukey denied that his department treated the auditor rudely or followed him.


The auditor who visited the Fairfield police department also felt intimidated because she was questioned by three police officers. This 22-year-old said, “I was scared walking out of there. I was afraid I was going to get pulled over later that day. I was nervous the whole time,” she said, and asked specifically that her name not be included in this report. She was denied access to the record.


And, in York, a 21-year-old male auditor felt the same threat. Although he was granted access to the log after speaking with two employees, he was watched as he viewed the log. “After looking at it briefly, I thanked them and got the hell out of there. It was not a fun experience.”

Auditors reported officials in Brooks, Fairfield and Auburn to be rude. 

What may have been the most egregious example of intimidation, though, was in Madawaska. 

There, the 38-year-old male auditor employed by the St. John Valley Times was refused access to the log because he declined to state a reason for his request, and was then told the department doesn’t keep a log anyway. Although this man did not identify himself in any way and the police beat was not part of his regular duties, the police chief called his editor later that day to verify his employment. The auditor believes that the only way the chief, who he had never met, could have known where he worked was if the chief or someone else in the office watched him return to the newspaper office.


These examples aside, many police departments were polite, compliant and efficient.


In Brunswick, the daily incident report was handed over immediately, no questions asked. The same in Brownville, Calais, Camden, Millinocket, Ellsworth, Fort Kent, Gardiner, Hampden, Kennebunk, and a host of other towns (see accompanying spreadsheet), even though officers in most of these towns were clearly curious about the request.


Below is a sampling of some of the auditors’ comments:


• Belfast, access denied: Auditor had to produce identification and state a reason for her request. She was told they are “not allowed to give out that information to just anyone and that there are some that think it’s public information when it’s really not.”


• East Millinocket, access denied: “East Millinocket has a combined fire/police station and there were only firemen in the building at the time of my visit, so they were not able to provide a police log.”


• Kittery, access granted: “I was shown the police log only after identifying myself as a reporter for Seacoast Newspapers.”


• Bucksport, access granted: “The man on patrol (duty) was unclear why I wanted to view the material. He was hesitant at first, however allowed me to look over a copy of the 11/18/02 police log.”


• Calais, access granted: “Dispatcher said it’s on the computer, printed the log, and added no one has ever made that request before.”


• Cape Elizabeth, access granted: “Waited about 45 minutes for chief to redact the log. He said he removed names so people would not be discouraged from calling police.”

Response and compliance of municipal offices

On-site visit audit

The Coalition selected 217 of Maine’s 489 town offices for on-site visits. The selection was based on the number of volunteers available on Audit Day and the time required for travel, and the Coalition made every effort to get a wide and fair geographic sample. In a number of cases, auditors were unable to fulfill their assignments because they were sick, had car trouble or simply ran out of time. Of the 217 offices assigned, 157 visits were made.

Asking for expense vouchers for elected officials was a tricky question because many officials do not submit expense reports. Only 18 percent of town offices had expense reports on file. Nearly half, 47 percent of towns, do not have expense reports because elected officials are paid an annual stipend and expenses are expected to be taken from those stipends.

In some cases when clerks did not have expense reports for highest elected officials, they provided copies of expense reports for appointed officials, such as town managers. 

In eastern Maine, one of the volunteer coordinators said “it’s safe to say that one of the biggest FOI issues in small towns of eastern Maine is not whether people are willing to comply, but whether you can find the town office when it’s open – or find it at all!” Of the visits made, auditors found four, or 3 percent, of town offices inaccessible because they were locked, had limited hours or operations were conducted out of a private home and no one answered the door. 

In Dennysville there is no town office, per se. The auditor went to the home of the town clerk, but there was no one home, and attempts to reach the clerk and the first selectman by phone were unsuccessful.

Attorneys Scott and Piper agree limited office hours is not a technical violation of the law unless hours are limited to evade inspection of public records. That did not appear to auditors to be the case in any instance.

In Burlington, the auditor arrived at the town office at 9:30 a.m. and it was not open. The auditor had called ahead to find out what the office hours were and was told 9 to noon. According to Piper, “if this was a one-time problem, then it probably is not a violation. However, if the town consistently gives inaccurate times for meetings, access to public buildings, etc., then there may be a problem.”

Compliance is more vague if, as happened in Sabattus, records were unavailable because the person responsible for those records is out of the office. If there is someone else who could, reasonably, make the record available, Piper said, “then they probably have to.” Scott agrees, saying “that seems like a bad excuse, unless the reports are in a locked file to which only the administrator (away from the office) has the key.”

In seven offices, or 4 percent of the sample, records were not accessible because supervisors or clerks in charge of those records were not in the office. In each case, employees were willing to take a name and address and forward the information the following day.

In 18.3 percent of all successful visits, clerks asked auditors to identify themselves in order to view expense reports. In most cases, though, the identification was asked out of curiosity and not a requirement for access. In cases where auditors were able to view expense reports, 10 percent of clerks asked auditors who they worked for, but did not deny records if auditors declined to answer. And, in 28.3 percent of all visits, auditors were asked to provide a reason for the request. Once again, in most cases, the question was not asked as a requirement for access but to help the clerk identify exact records.

Seven, or 5 percent, of auditors were required to fill out a request form to view expense reports.

On Nov. 20, the day after the audit, Bernard Wyman, chairman of the Bath City Council, resigned his seat as chairman, but agreed to serve out the remainder of his term. He will not seek re-election, he told the board at that evening’s meeting, because he believed the political climate in Bath had gotten so bad that, according to the Times Record, “an anonymous person walked into City Hall Tuesday to request Wyman’s expense voucher, and then left without leaving a name.” The person he referred to was part of the Nov. 19 audit.

“If this is the type of stuff John Q. Public wants, I’ve had enough of it,” he told the council. “When you’re in the public eye you can never do anything right. It’s just a no-win situation.”

Although there were a number of other reasons contributing to his decision to resign, Wyman later told the Coalition that inspection of his expense report was “the frosting on the cake.”

This was the most extreme response to the audit of town offices. Of the three types of offices visited, municipal offices were the most cooperative.

In Topsham, open access to public records is a priority. Town Clerk Ruth Lyons told the Coalition her “personal view is we work for the people, we’re put here by the people. Other than personnel records, it is open records. We should have nothing to hide as a public government.”

She does, however, believe the public does need to view some records under supervision, like antique records so they are not damaged and portions of birth certificates so adoption secrecy is maintained, but believes “all political people should be open and forthcoming.”

She takes staff training on freedom of information and public access requests seriously, but does not have a written policy to guide staff in her absence. If the staff has any questions about whether a document is confidential under statute, the town’s practice is to call the Maine Municipal Association for guidance.   

Geoff Herman, director of state and federal relations for MMA, said his association offers training in right to know laws regularly because municipal boards turn over so frequently. Training is offered at county-based elected officials workshops and there are sample policies available for towns to adopt. The association also has an FOI information packet that is mailed to all members (all towns are members of the association) and staff attorneys are available for legal advice by phone during normal business hours.

“There are liabilities on both sides of the issue” of FOI, Herman said, “in giving information and not giving it,” and MMA encourages members to call for clarification so towns “do the right thing.”

In most cases, auditors included comments about their visits on their evaluation forms. Below are samples of some of those comments:

• Augusta: The mayor hasn’t filed an expense report in years. Information on such a request is available by completing a form. There is a 10-day turnaround for response. The form was provided.

• Camden: The clerk has been with the town for 12 years and no elected officials have ever submitted expenses.

• Madison: Request must be made in writing and town has five days to respond.

• Millinocket: Town employees said they were not permitted to give out information without the town manager’s approval, and the manager was not in the office.

•  Boothbay Harbor: Clerk had just been hired and wasn’t sure if document was public. She asked a supervisor, and then provided “a very nice printout of the expense report.”

• Machias: All to whom I spoke were very willing to help, including the gentleman who tapped on my window while I was waiting in the parking lot on his way into the office.

Audit by mail

Volunteers Bonny Rodden, Irwin Gratz, Elise Adams, Theresa Flaherty and Liza Watts compiled a mailing to all 489 municipal offices in Maine asking for a copy of minutes of the most recent Board of Selectmen, Board of Assessors or City Council meeting. The letter, which was mailed Nov. 6 with a request for return by Nov. 19, contained a stamped self-addressed envelope and $1 to pay for a photocopy, designed to invite compliance.

Of the 489 letters mailed, 407 generated responses. The remaining town offices, or 16.8 percent of the sample, never responded to the request. Of those that did respond, 16 percent responded after the Nov. 19 deadline noted in the request.

A total of 380 town offices – or 77.7 percent – forwarded copies of the minutes or informed the Coalition that the minutes were available on a Web site and supplied the online address. Twenty-seven town offices, or 5.2 percent, declined the Coalition’s request for minutes. And 14 percent, or 72 towns, responded to the letter but did not provide minutes because no minutes are kept.

Of the documents received, a small number were hand-written and eight were labeled “draft” minutes. 

Fifty-one towns returned the $1. Jonesport returned 75 cents in change, Kennebunk returned 50 cents and Biddeford returned 45 cents.

There was a major disparity in the attitudes of town officials who were sent the written request for minutes, according to Rodden. Many town officials called Rodden, who had included her phone number on her letter, to ask why she wanted the copy. In each case, Rodden asked officials if she had to supply a reason for her request. Most of them said she did not, but the question was asked out of curiosity because Rodden lives in Falmouth and town officials – particularly in small towns – couldn’t figure out why she would be interested in their records. In most cases, the minutes were forwarded without Rodden providing a reason.

In Madawaska, Town Manager Arthur Faucher called Rodden questioning why she wanted the minutes, and said “I do have a right to refuse.” But he did agree to send them, saying “I’m not going to be a jerk.” The minutes were received on Nov. 15.

Lebanon Selectman Darryl Moore also called Rodden. He explained that he would send his handwritten minutes because he believed strongly in open records and had campaigned for office, in part, on making minutes more accessible. Not only did Lebanon send the minutes, the town returned the $1 and the stamped envelope.

Highland Plantation spent an extra $4.05 to return minutes by certified mail, but redacted portions of the record.

A number of towns (see spreadsheet) responded grudgingly, pointing out that the law requires that they make the minutes available at the town office, not through the mail. Curiously, though, in some on-site inspections town officials required auditors to fill out written requests for public documents because they believed the law required written requests.

Many town officials said it was not legal for them to send anything but minutes approved by their town governing board, but others sent draft minutes or posted draft minutes on their Web site. 

Hebron and Roxbury both questioned whether it was legal to provide the minutes, and called Rodden to say they would check with the Maine Municipal Association. Hebron did not mail minutes, but Roxbury returned a document on Nov. 15. 

Following is a breakdown of compliance by county:

York

93 percent compliance

Androscoggin
92 percent

Cumberland
92 percent

Sagadahoc
90 percent

Kennebec
86 percent

Knox

83 percent

Oxford

80 percent

Hancock

78 percent

Somerset
75 percent

Penobscot
74 percent

Piscataquis
73 percent

Lincoln

73 percent

Aroostook
70 percent

Franklin

66 percent

Washington
60 percent 

Waldo

52 percent

Below are written comments made by some of the town officials and included with copies of minutes in response to the Coalition request (all comments are recorded on the accompanying spreadsheet):

• Augusta, minutes received Nov. 16: “I’m sorry I sent the wrong papers. Our office is in kayoss (sic) because of the election and the city clerk having a heart attack.”

• Biddeford, minutes received Nov. 9: Full discussion of meeting is available on audio tape at town office.

• Centerville, request denied: “I don’t know who you are or why you require a copy of our selectman’s meeting minutes, but we are a town of 23 citizens, we only have 2 selectmen and they both live in my house and the last time we had a meeting was at 7:00 A.M. this morning when my husband and I had coffee together. I am returning your dollar. Margaret Dorsey.”

• Knox, request denied: Unidentified caller left message on Rodden’s answering machine on Nov. 13. “I can’t imagine what under the sun you would want with our minutes,” thinking maybe Rodden had made the request of the wrong town. “We don’t do much of anything.” He said he would send the minutes. They were not received.

• Littleton, request denied: Clerk called Rodden on Nov. 12 requiring a reason for the request. “I hesitate to get in the middle of something I don’t want to get in the middle of.”

• Newfield, minutes received Nov. 21: Clerk called Nov. 13 and wanted to know why Rodden wanted the minutes. “We don’t have you owning any property,” but said she would notify selectmen. Minutes were received with $1 returned. Minutes included request from Bonny Rodden.

• Sandy River Plantation, request denied: There were no minutes because there are no assessors meetings. According to the clerk, “they meet only once a year to go over the budget,” which she prepares. 

• Livermore, request denied: “We’d be glad to if we knew why. Please call with a brief explanation. Which agenda item are you interested in?” The $1 was returned on Nov. 13, but minutes were not provided.  

Response and compliance of school districts


The availability of school superintendents’ contracts may have been enhanced by advance knowledge school superintendents obtained about the audit plan.

Harry Pringle, an attorney with Drummond, Woodsum & MacMahon in Portland, the law firm that represents the Maine School Management Association, heard about the audit in advance of Nov. 19 and advised Dale Douglass, executive director of the MSMA, to send around an alert to the association’s membership.


“It clearly is a public document,” Pringle said, but he estimated that 30 percent of the time auditors would not find superintendents in their offices and “the receptionist or clerk isn’t going to know the answer to that question.”


Despite the advance notice, only 67.1 percent of school offices agreed to auditors’ requests to view the contract of the superintendent. Of those, 10 percent of clerks had to ask a supervisor if the document was a public document.

Two percent of school departments denied requests outright, explaining contracts were confidential, 5 percent denied requests because clerks were too busy to get the information, and the remaining school departments were unable to provide copies of contracts because superintendents were unavailable to grant permission.


Of auditors granted access to contracts, 45.3 percent were asked to identify themselves, 9.4 percent asked auditors who they worked for, and 35.8 percent asked auditors to provide a reason for the request. 


Of the 79 school departments visited, 7.5 percent of them required auditors to fill out a form in order to view contracts.


Taking into account all visits, whether records were made available, 49.4 of all auditors were required to identify themselves, 13.9 percent were required to name their employer, 38 percent were required to provide a reason for the request and 10.1 percent were asked to fill out a request form.


In SAD 23 (Carmel), Superintendent John Backus readily produced a copy of his contract and asked the auditor if she was participating in the public records audit. He told her that he had received a “warning” e-mail the week before.


Contacted a week after the audit, Backus explained that he considered the e-mail to be a gesture of professional courtesy on the part of MSMA. “Most of us do not get these requests,” under Maine’s FOA law, he explained, and “we do have to stop and think about it because we don’t have that list (of public documents) readily available because we don’t deal with it every day.”


He found the alert helpful and reminded his building principals “what was public information and what was not so we could do what we’re” supposed to, he said.


In Howland, SAD 31, the auditor found office clerks were “not very nice.”


“The ladies in the office said the contract was confidential,” according to the auditor, but as she turned to leave, one of clerks offered that it might be mailed “upon approval” and took her name and phone number. Later that day the clerk did call this auditor and apologized, offering to mail out the document. It arrived the following day. 


Piper takes issue with Howland’s response, saying “accessibility to public records depends on what the statutes say, not what ‘the ladies in the office’ say.” And that school departments have an obligation to follow the statute.


Scott was more direct, saying Howland’s initial response is a violation. “The superintendent’s contract is not the kind of personnel information made confidential by statute,” he said.


In Old Orchard Beach, the auditor was told by the superintendent’s secretary “there would be no problem with me seeing it, but that she needed the superintendent there and he was gone for the rest of the day.” Piper and Scott agree there was a violation here.


“Nothing in the Freedom of Access indicates that a public record may be withheld on the ground that a particular official is not present when disclosure is sought,” Scott said. And, according to Piper, the response from the secretary was “ridiculous. There is no requirement that if a public record is about an individual, the individual gets to be present when you read it.”


The auditor assigned to visit the superintendent’s office in Dover-Foxcroft, SAD 68, was also denied access to the contract “due to personnel information that we don’t usually divulge,” he was told.


“The response is a violation,” Scott said. Superintendents’ contracts are not confidential.


In Unity, the auditor was unable to view the superintendent’s contract because it was “locked up in a cabinet and the lady with the key is out for the day.” Piper found that response to be a violation, but Scott wasn’t so adamant. “Assuming this was a truthful response, it would be hard to say that more than a technical violation occurred.” The public, and those pushing the freedom of information cause, have to be more understanding in small offices with limited staff that may be unable to produce “a record the minute a request is made.”


Below are some comments auditors noted on evaluation forms:


• Augusta, access denied: “This shouldn’t be considered a request that should be fulfilled immediately. The person I talked to, the department’s business director, said he shouldn’t be expected to drop everything when the law gives him 5 days to comply. He seemed irritated by my request.”


•  Brunswick, access granted: “The superintendent’s office actually has a system in place for requests concerning any school record. They were extremely helpful.”

• SAD 21, access denied: “The secretary was hesitant to release the contract and said she had to check with the superintendent himself before doing so because ‘it’s in his personnel file.’ She returned moments later and told me the superintendent (David Pierce) wanted to set up a meeting with me to discuss why I wanted to view the document. The secretary said he was in a meeting at 10:30 a.m. when I was there and wanted me to set up an appointment with him at a later time.”

• Fort Kent, SAD 27, access denied: “Supt. Bernstein had to allow me to see it. I was told I could not see it unless she authorized it.”

• Jay, access denied: “I had to wait to speak with the superintendent. His first question was why I wanted to see the contract. I replied ‘Do I have to tell you?’ He said yes. The conversation ended there and I left.”

• Lewiston, access granted: “Very friendly. Superintendent handed me his contract.”

• Bangor, access granted: “I was asked 3 times who I was, where I was from, and what I wanted to look at the contract for.”

Conclusion and Recommendations

Maine’s Freedom of Access law does not require people to present identification to have access to public documents. It does not require people to state a reason for their request. It does not require people to identify their employer. It does not require people to fill out forms to view documents. The reality is, though, especially in this time of heightened security awareness, many public officials do require people to justify access to public information contrary to the intent of the public access law.

Requiring justification for access to government is an artificial and unjust barrier created by public officials, and is disquieting because it interferes with democracy and this country’s notion of self-government.

Another barrier is the cost of copies of public documents, which ranged from 15 cents per page to $6 per page. At $6 a page, it’s hard to believe that an ordinary citizen would be willing or able to obtain numerous copies of public documents. 

The $6 charged to the auditor in Presque Isle to look at public information is a clear violation of FOA law. And $8 for a photocopy of the first page of any public document in that town is excessive. Public offices are entitled to charge fair and reasonable costs for reproduction, but charging for access is unlawful. Government should not, no matter how broke it may be, profit from citizens. 

What is “fair and reasonable” cost for reproduction is one area where Maine’s Freedom of Access law is vague. The cost of reproduction must be addressed, with reasonable standards set for obtaining copies so municipalities may cover the reasonable cost while affording citizen access.

The situations where auditors were denied access to documents because offices were closed is just part of small town life and not a clear violation, unless hours of operation are not clearly posted and observed. Offices that denied access to public documents because supervisors were unable to grant permission are in violation of the law and should consider additional training of office staff, especially since the Maine Municipal Association, the Maine School Management Association and the Maine Chiefs of Police Association – of which most of these offices are members – provide training and sample policies as part of membership benefits.

The Coalition encourages these professional organizations to be more forceful in ensuring adequate training, perhaps relying on members who have already adopted policies and established office practices to correctly respond to citizen requests to help instruct their peers on compliance. 

For example, MMA might clarify for town clerks whether requests for public information must be submitted in writing. In St. Francis, Ricky McBreairty, chairman of the Board of Selectmen, told Bonny Rodden that her written and mailed request for minutes would be honored, but included a note with the return mailing, saying “I trust you are aware that such a request is to be made in person; where, under the ‘right to know’ or ‘freedom of information act,’ documents that are part of the public record or domain can be viewed and copied by the public.” And, yet, in 4.5 percent of the towns audited, clerks required a written request in order for auditors to view public information.

There is no requirement in the law for requests to be submitted in writing, and it would be onerous to expect citizens to travel in person to each public office to view documents they may be interested in. 

This is just one example of how public officials differently interpret the access law, and is reason enough to increase education.

The Coalition considers the results of the school districts audit to be skewed by the alert e-mail sent by Maine School Management Association, with confirmation that at least Howland and Easton were aware of the audit in advance and complied because they were instructed to do so. It’s interesting to note that even with advance warning only 67.1 percent of all school departments visited permitted auditors to view administrators’ contracts.

The results in some of the other visits may also be slightly skewed, especially in Brunswick and Topsham where Susan Kimball from WCSH-TV, a highly recognizable person, was assigned. And, in Greenville, Southwest Harbor and other small towns the auditors may have been known to clerks, secretaries and police officers. However, the large number of visits conducted across a wide geographic region and the strong trends uncovered offer a high level of confidence in the results.

The Coalition’s audit, which Bethel Police Chief Darrin Trip called a “sting operation” and Harry Pringle, the MSMA attorney, called “underhanded,” was a test. Auditors, approximately half press and half private citizens, visited offices during regular business hours and asked to view important public documents that should have been easily located by office clerks and officers on duty. How a citizen request for a public document could be considered a sting operation is unclear, and Pringle’s assertion that the surprise audit was underhanded is laughable because teachers employ the same tactic when conducting pop quizzes in classrooms across the state every day.

The response to citizen requests by police departments is worrisome. Of all the categories of offices audited, a greater percent of police departments were visited than the percent of school districts and town offices, giving the Coalition more reliable information about police than other departments. The hostility experienced by many of the auditors, even when they were granted access to daily incident reports, is uncalled for. Police are certainly permitted to question visitors to their departments, but have gone too far when people feel a nervous need to look in their rearview mirrors to be sure they’re not followed when they leave those departments.

The reactions of surprise from John Rogers of the Maine Department of Public Safety and former Portland Police Chief William McClaran that police departments frequently overcharged citizens for documents and were overzealous in requiring justification for access speaks more strongly than the Coalition could on poor behavior, and the Coalition recommends that those who have expertise in citizen access to law enforcement information and records would reach out to their peers out of professional courtesy to police and civic duty to the public.

An unexpected result of the audit showed that, although the gender of auditors was evenly split, women were more successful in obtaining information. Considering all requests, men were successful about 64 percent of time and about 97 percent of women succeeded in obtaining access to records. 

Recommendations

The Coalition, which intends to continue sorting through the audit results in the coming months, makes three immediate recommendations:

• Maine lawmakers must address the cost of reproduction of public documents, and develop standards for what is fair and reasonable;

• The Maine Municipal Association, Maine School Management Association and the Maine Chiefs of Police Association must make greater efforts to provide training and ensure that members abide by Maine’s Freedom of Access law; and

• If they have not already done so, administrators in municipal offices, police departments and school districts should consider adopting written policies for office staff to properly respond to citizen requests for information, and regularly review those policies with new employees, including attention to non-hostile customer service.

Questions concerning the results or procedures of the survey can be directed to either Irwin Gratz (for the mailed FOI requests, email to: irwin@mpbc.org) or to Judy Meyer (for the FOI requests made in person, email to: jmeyer@sunjournal.com). Public comments concerning the MFOIC Audit are encouraged and can be posted online at our web site: http://www.mfoic.org/cgi-bin/ultimatebb.cgi


If you would like to support the efforts of the Maine Freedom of Information Coalition, please consider becoming a member. Learn more by visiting this web page: http://www.mfoic.org/join.htm. 

Appendix

(A) Protocol 

(B) Sample Script
(C) Evaluation Form
(D) Sample access to law enforcement information and records policy, Maine Department of      Public Safety
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